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wider L& &, . oOo. £07 is derived not onuny frou 

Stututory reviuiresents, but aiso from require- 
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guriscictiouai Statement 


fhe jurisdiction of this court is invoxed under 26 U.::.C. 
1291 authorizing review of the Pinal order ofr the L. -. District 
court for the District ot Colucbie ~rantinx tue motion oy apsellees 
for summary judguent, and decyiny appeilant's cross motio:. for sume 
Mary ,ucguent, om a complaint brought unde: the provisions of 2e 
U.5.0. 221 for e« declaratory judy.ent and « mendatory injunction, 

Statement of the Case 

on Harch le, 1951, appeilent was sentenced to a term of ten 
years by the United tates Districy Court for the jouthern 
District of califoraia for interstete transportation of forced 
securities. i:¢ wes mendatorily releesed from crison in accordunce 


with statutory reguireue:.ts (16 Usc 4165) on Merch <0, 1959. one 


Zz 
yeer and ten days later, on jareh Su, 196, apvellant was serrested 
upOkL a warrant charging bin wits violating tie conditions of his 
mandatory release by leaving his parole district. 


ueld on 
april 15, 1960, to determine wiether the appeilant shouis dba re- 
turnei to prison to couplete nis orisdinei priso:. sentence in tise 
maxioun emournt. | 
Appélilent allegcs--anc the sppelises conesde--tila the appel- 


lant was uot represented by counsel at suci hearing, mor wes he 
informed of wis rignt to nave counsel at suc:: nearlud, LOT 
ehven ab opportunity to present voluntary v : a ais 
@t such hearing (74 & 5, 10), although tue apy contends the 
wuere were extenuatius cireuustences wiiich excused ads uneut..orized 
Geparture from nis parole cistrict (JA &). 

Appellantts mandatory release wes revoxed on cure 25, 1yvb-- 
or & days after iis urrost--so that appciiait nes since been in 


tanses, pursucnt vo such revocation, 


chercarter, ob Lay «, iged,--or Soe days ofter the revocetior 


hearing, appeidan.t was offered by a@ppeiless an opportunity for e 


reuearin. at whien he could te Trepreselved uy counsel (TA S)- 


again, on December 21, 196l--or cl4 days (approximately 20 months) 


after his arrest--appéliant was ageln orere. a:. 
rehearing at which ne coulu be represented by counsel end at wnhien 
ne could present volu.tery wituesses on uis beneif (jA lL). 


he appellees uace clear tuxt the attorney representation 
| 
woiech was bel: o: tered was that of counsel which appeilant would 


nave to retain acd pay. agycilees furtuer sade clear|/iier the U. 5, 


“s 
~~ 


Board of + arole was not offering representation by sppointed 


course whom appellant would not have to pay (JA 3, il). 
Appsilant reiused both offers by appeliess for reheariug and, 


lvol, brought an action in the court be.ow for a dacla- 


(JA 3S, 1a, 1). 
wee neerd in the Court below on motions by botn the 
appelisnt and appellees for sumbary judgment (JA 2, 7) and the 


Court below granted juaguent in favor of the defendant appelices 


(ja 22), This appeal wus then taken (Ja 16). 
Statutes involved 
dé ULS.0. Gel 


"gach prisoner convicted of au otfense aguinst vhe United states 
ana confined in a penul or correctional institution for a 
definite term other than for life, wrose record of conduct 

shows thet ue hes faitafuliy observed ail the rules and hes not 
beer sucjected to pumnishuent, shall be entitiec to a decuction 
from tue term of his sentence beginning with the dey on which 
the sentences com.uences to run, tole credited as earned and 
computed uonuthly «s follows: 


TM eece 


"Ten days for each month, if the sentence is ten years or more.” 
16 U.u.c. 4105 


"a prisoner shall be released at tne expiration of his term 
of gentence less the time deducted for good conduct. 4 certi- 
ficate of such deduction shall be mtered on tue comiituent 

y the warden or keeper.” 


16 U.S.C. 4164 


", prisoner having served the term or terus Tor whicn ne shall 
have been sentenesa after june 2v, 1932, less good time dedue- 
tions, shall upon release be treated as if rei¢esed on parole, 
and sheli be sutject to ell provisions of law reiating to the 

parole of United utates prisoners until the expiration of the 

meximun term or terms forwhics he was senterced. 


Vp cccccee” 


is Ue Ss. c e 4205 


"A werract for the retaxing of ary vuited states prisorer who 


4 | 
has violated nis parole, may be issued only by tue 
perole or a member tuereof and within te oaxinucs. a 
for which he was sextenced. (he unex »ired term pf inprisonmen 
of amy such prisoner shali begin to run from tue date ie is 
returned to the custody of the .ttorney Gelerel) uncer suid 
warrent, end the time the prisoner was ob parcle savzli not 
diminish tie tine he was sei.tenced to serve." 
| 
| 
16 U.S.C. 4207 | 
"a prisoner retaken upon @ warrant issued oy tite gpoara or 
varole shall be given an opportunity to appear before tue 
Roard, a member thereoi, or an exciiner diesignetea oy the 
Board. 


rhe board aay tien, or auy tine in ivs discretion, revoxe the 
ordsr of parole anu terminate such perole or couify che terns 
and conditions tuereor. 


"Uf such order of parole sieii be revokeu ana the vero 
terminute., the seia prisoner may ve reyuired to se 

or any part of the ramainger of tne term for vaich ho was 
sentenced." 


The court below erred as follows: 


| 
Statement of Loints 
Ssasomsnt oF roses’ 
| 


1. Im failing to conclude, as « mtter 
appeliant was entitled, oot as & aetter ci 
& matter of constitutional risnt, to be representec by appointed 
counsel a t the Learing at wich his je tory releese was revoked, 
so that such hearin,: was Lilegul and 
recuired.e 
Ze In 
judges:ert. 

granting defenaants-eppeilees' motion 
judgment. 
suauary of .rgunent 

Phe record oF this case shows thar 

tue basic facts (un 4, 9, 1b). Appellees concede 


¢ 2a 4 | 
nearing on .pril ls, isc, was ililegai (xecora, Delencants' lemorandum 


Fe 

of points and ,uthorities, p. 1) and the appeliees sought to cure 
that ilicgelity by teiee orfering e rehearing at waich appellant 
would be represented by counsel (7A 11) pursuant to a rule adonteda 
oy the L, 5. gourd of rarole on april #4, loi. 

The issue in this ease erises becouse the offer of tie 

ses wes limited to a rehearin, at waieh the apyeliant yould 
be represented only by counsel cmployec by hin. since appellant is 
indisent and therefore unable to explo, counsel and since the appel- 
lees mede clear that counsel would not be appointec to represent 


to 
thout cost/appellant, toe question arises 


ap -ellant at such healing wi 
as to whether such refuszul by uppeiiees to appoint counsel for 
appellant wes in effect a deuiai of epyeliant's right to be re- 
presented by counsel at a hearing to determine whether appelian:'s 
mandatory release should be revoked. 

This particular case is oni, one of at ieast 17 sinilar cases 
mow before this Court (U, .;. Dist. ct. 5. C. records of novices of 

The rigut oy an indigent vedere] vrisorner to be re- 

presented by legel counsel ut @ hearing to uetermine whether the 
prisoner nas violated nis parole or the conditions of his mandatory 
release so that his reinprisonment is required, is therefore a matter 
or generel importance in the edministration of the *ederal penal 
laws by tne sederel Government. It is wiso a question on which the 


wederal appellate courts arc i: diseagresment (see, for exenuple, 


Washington Ve. Hagan, 287 2. 2d Soe (Sd Co., lev). 


it is respectfully submitted on behalf of eppellant that « 
mendatorily releasea prisoner »ossesses certaix rights granted to 
him by statute of which he cen oe deprived only by iegal proceedings 


coughlying cota with stututory orocedural reyuirements and with the 


é 
requirements of due »rocess of lew under the constitution of the 


united States. 


orisoner is entvitiea by! statute to 


& 


ented by counsel at a revocation nearing under 1é hSeOs 
4:07. the legislative history of lt L.s.c, &£0/ Shows that wae con- 
gress uid not jntend any diseriminutior among sederul arisorers based 
| 
upon their economic stat.s. since that statute grants sederal pri- 


coursed ut such hearings, es % vourt nas held, 


‘ . ‘, : a! 
mies. in. ac an aati. = i 
mast, in uccordence with v t of | 


vongress, in- 


Cluce the right of ali prisoners, rick or poor, %& 


counsel and, accordingiy, such rigit a6 mK diuited cy tue ecoronic 


of tue varticular »edural prisoner. .herefore, tne appellees 


ep ,Ointed legei counsel to represent this indisent ap- 


p@liant aud tiieir failure vo uo 30, When coupiéeu with the aduitted 


filegalivy of the revocation neerine on 


pievely illegul tne subse uent reimprisonmment of the aspetient in 


tuiS Case. fuerelore, tus Suyéligest two sudsequent offers for repre- 
r) : 4 Pp 


sentetion cf appellant by emplo,;ea counsei co not cure the illegality 


ot the originusi revocetioi.. 
itv is further respectfuii, suomiitec thet tie 
wandatoriiy releasec srisoner, wao 


eceordence with statutory re.uirenents, has tue cox 
J a 3 


4 


be 
» 
' 


to renuain at iiterty until uw determination is nadc 


i —et Abe et eee 


> 


‘ ‘ | ‘ 
or law that such prisoner should oc relimprisoned on the 


prison sentence. «Gy proceeding wiici: results |ix penalties 


ot the sixth ».umenduent of the oe Constitution. 


here has tae coustituricuai rigict unacr tre Jixta 


7 


U. S. Coustitution to be represented by counsel appointed oy the 


appellees, which right was violsatec by appeliees. 


it is violation of due srocess of law to neke the rights of 
Federal prisoners td legel counsel ut e revocation hearing under 
We. wc. S207 ASpendent upon th >cononie sta of whe yarticuler 
incividual. \ceordinsiy, the refusel oy the appeliees vo 
counsel for vhis particular indigent prisoner was aiso « violation 
of his couetitutionel right mot to be deprivec of Lis life or 
jiberts witnout cue process of lew urce vue /ifth Jmendment of the 
constitutic:. vnerefore, Lis imprisons since Lis arrest and 
iilecsal. 
he wrong woich has Deen doLe resultin, in sore then 1? months 
of lilesal imprisonment cunhor be undone. Puerefrore, immecixte re- 
lease of the »risoner is requireu in tne interests of Yair acministrau- 
tion of justice. 
Comment concernin., jurisadictio. 
whis gourt hes now firuly established tnzet 
the lL, S, Board of Farole for e asclar:tory judg .ert is 4 proper 
metnod force hallensing, tne leyality of « revocation procesaing under 
18 6.5.0, 6207 (Robbins Vv. ..c9d, ve UL. S. app. 9.C. Sl, 269 F. 2d 
24% (1959); Eurley v. Reed, 120 u. 3. ADDe 92°. SZ, 266 x. 2a 
844 (1961); ¢ef., .ashingtor ve. hagan, £67 Fe 2A SSE (SA CCA, 1960)). 
aceoradingly, tue action in the court below was properly Drousnt in 
Uistrict of Columbia against woe eypelices. 
Arguuent 


l. Phe decisions of this .ourt and tie legislative history 
of the statutory provisions for revocation of parole hearings show 


8 


that sil prisoners, doth tuose sande “tly re 64 ond parolees, 
are are entitiea vo légat counsel, Tnelucing a a5 posted counsel, yithout 
Feserd vo the ecchoaie status oF the TEdivicuel prisober.— 


Te Gecisions of this Jourt have clearly Seren theives that a 


~S ear Lie : eo et - pest am ah wan as pe See 
prisoner is autitled to icgel counsel at a 


heerin;; under 16 i .a.ce 4:07 (sien 
G40 (1940;; Loore Ve seis 

(2907; 3 Glenn ve. ved, liv L 

(doe); .eGe Ve. Gurtervorth, 


ae atped75o (1961;}. 


Because of these decisions, whe i, 3. Board ot | arole adopted 
| 


ii -<, l¥6l*, thet ali prisoners li. custody es viola- 


ae “8 arivues witpout eo Sek ares = Pave 
PeVoCaveOl Moaeriaugs Walhout cyouLbsei were be oe offerea 


rehearing with capio;ee couns¢el--ani appellees 


éonit is. tuis case that apyerlant’s revocation nearing without such 
| 


al opportunity to retain counsel wag iisegai (ecord, jerendents? 
Lemorauuua e@tC., Supra). 

accordingly, aiscussic:. of 
that « psrisoner is not entitied to ligeai counsel 


(Eiet Vv. Compegne, 176 2. fa 42 (oth cc. lvas} 


6863 WeShinugto: Ve. ager, 
eccreary V. Kenton, 190 ¥. .Urpe 6&9 (Use receCOnEe, 1960); Clerk 
Ve. Stevens,291 #,. ud S86 (Oth CCA, lvsij} is nov necessary. 


However, this cou rt has statec thet, cithoush tue priscner hes 


* "all federal prisoners who have been returned td custody 4s 
parodie or mandetory release violators under « soar. warrant shell be 
edvised that they mey be represented by counsel at tile revocetion 
nesrine: provided that they errange for suck counsel in accordance with 
Board procedure. 

aii prisoners in custod, as violators ureviousiy given revoce- 
tion naasicnst without being afforded the opportunity for representa- 
tion by coumsel sheli be given en opportunity for hearing with 
counsel.” (taxen from stipulation of counsel in pei nermol V ve 


Chappell, Civil action ho. lész-ol, UsSD.0, Bibele 


9 
a statutory right to ecunsel, he aces cot have ery constitutional 


rigst to counsel, SO bind Lhe soara Bee6a oot appoint’ couLse. 
(200re Ve aeia, LUG gpde 260. STO, S40 Fe 2a 654 a t 607 (1v57)). 
fhe statenent or this court in that case was based upon an earlicr 
stetenmens ob; tuis court toat it »,..eiS ot necessary that counsel 
be assigned, aS tie reyulrement 2676 is net jurisdictional”. 
{eleniin Ve Tete, BL asve Bev. Bub, ido Fe iad S40 @t U4 

AS Will de aiscussec later in this brief, it is respectfully 
submitted thet a menuatorily relecsea prisoner coes heve & constitu= 
ticual rigut to neve assigned couneel, if be so desires. At this 
point of ths argune.t, however, it is subaitys. that tue legislative 
nistory of tue statute governin,, revocation cf parole nearings 
dencnstretes tuar tue right te counsel must incluse assigned «s 
weii as retainca counsel enployed by vse particuler -risoiuer. 

prief examinatio. of tie lewisiutive history of tne pederel 
parole systen 4s teereiore pertinent. 

She Federal mendatory release stotute (16 U.5.0. 4lil, 4163} 
was first enacted in 1v67 (A. S. 9! }. This stutute is clearly 
mendatory anc re uires tont tite fcsoner suadii te relies. at the 
expiratios of his tera, less the time deducted in accordance with the 
stetute for ,ood conauct (de Ue ce HbO1). This statutory language, 
put ror its assinilation with the staturory lanyua.e of the parole 
act (18 U.S.C. 420 et Séye) clearly means thet, ouce « prisoner is 
mandatorily released, he has setisried nis criminsl veneity and 
Carnot thereafter be inprisoea again for the same crime unter ta 
pase prison penelty. 

However, in lvd., tue oenaetory reiease statute was limited by 

seperete st: tute providing thut, after tue dete of tne 


of the new stutute on Jume £4, 19Sc, & prisoner who was 


10 


mendatorily released under 1é U,..c, 4101 was to be treatec up 


ales! 


| 
nis release "...as if released on parole... (ct of fune 2%, 
1932; 47 stat. 3&1, ME Uso. Cc. 410%), BY this statute,| the revocation 


nrocedure urpiicable to paroled oriscrers (16 U.o.0. 4207) was made 
~ ‘ 


aovlicutle vo reimprisonment of nencgatoriiy releases ‘prisoners. The 


Btututory rip ut or mana tory tine ofr ror ood corauct was toeretore 


ae 


watereé dowh unc modifica by waking mendatoriiy reiedsed prisoners 


subject to the parois syst tusir relesse (see, Story V. Rives, 


66 App. u.u. S25, 97 ve Ka Lee (Lod. )}, | 


‘ : fe 
Tne wuderal parole systen gid not exist until lili, longs «efter 
| 


at fh 


toe manduvor. releuse statute hea vee: eractec. L@s,igsisvion leeding 
to the Federai parole ct of 19ic wes first introduc éa in tue 


7] 


senate in the 60th Cc ugress (S. £007, 6Cth Cong.). Sponsors of the 


bill in the .enate expizinea thet: 

; ; | 
toebhe moaem. iaes or eriminal levisietisi. io ths 
punisin.ent upoir Crininets ana ec uvict s 7 Ke 6 
formin: them cue uitimateidy sudiig bac GeLver e 
the ob. eet or such levisletion is to reform the; orini 
thet me cum carp his own sivilreeeticiee. tic xerole sy: 
is juctifiedess” (CO. Hole, De Sis, CUTH VOige, Od 

| 
senator fale of valine vigorously attaccea tie ERenon es parole 
leislation on the grouna thet it was bad policy to perait reduction 
or sudstantial ruction cf vac punisoxent’ for 4 iz ang he 
asserted that tuc executive paruobily 
jn reply, Senator }eison of Liunesota, 


kelunesova, whose Slate neu & peroie sySten ib operation (S& States 


haa operstiny varoice SyStbeL sefors the Yyacerus SySU.& Was 
2» wy o 


adooted (il, Repte Loe Sal, CLst Vouse, £d :€SSe)), Seid; 


u 
| 
| 
i 
i 
i 
i 

_+ 

oe 


* ,,eucder tac parole SyStemeeeit 
does nov resain & good ¢ s ue does not eezeKe in sone 
useful emplo;meut, so as hov to be a buracn ors ociety, ne is 
sent back to serve out his tine; and in tuet r¢s; eceialt 
works far better than the syotes ; OH parconing pOWELT eee 

| 


Dole 
x 


i 


weealtny criminels woo suave powertus und strong frieids, can 

appeai to tn pardonmins yower.e.. easy it is for tien to get at 

wil events u commutation anu & reduction of sentence. But the 
poor, ordinury convict, tne common crininai...nus no friends 

a t courteeeand unless ,ou have a law like this, hse is in all 

Cases obliged to serve out His term. (Cong. ReC., p.SZd, 

Oth Vole, Bde SeSSe) 

The bill was passed by the jienute DUT was not acte. om in the 
youse bereore aajourm.ent of the wl. congress. it was reintroduced 
in tne blst Coieress anc was passed by toe enute without any fur- 
ther debite (Se S70, Vise X6Ce, Ope lve, L251, vist Coune, Ad, 
oO€ESeje 


when the yeleate biis reached the ,ouse, it was substantially 


rewritten in the :.ouse Judiciary conumittcee sna fevorably reported 


to the .cuse. The piouse version recognized thus velue of tise vcower 


to veimpriso: tie percled convict if ne eiwgageu in bac conduct and 
the ..0usSe vomuittes staten in its report: 


"yhe boara May at any time revoxe any order or parole or modify 
its conditions. i: such case it shall issue un ord@er to the 
Warden oF tae penitentiary to return the prisoner to confrine- 
ment to serve the remeiucer of Ris senience.™ (1:1, Rept. ho. 
1542, Gist Songe bd SESo«, De 3S), 


In tiie Horse debutes, the bill was again stroucly ettecked. “he 
Ouse Sponsors of the biil vigorously defended it. «or exatiple, 
neorese;tative Cray Of sAlebuna seid: 

"It (the bill, is bottomed on humanity; it has for itspurpose 

tie wise view of reforming tre criminal wio has given evidence 

toet he is wortiy of reformation. it is « philanthropic law. 

Toere is nothing sugezestive of rich or poor or class or race 

To It... (emphasis sup iied. 

2G 5OSSe)}, 


Agsin, Representative ;ye of uinnesots said: 


"It (the bill) is not a iew for tue rich or ror the poor. It is 


& law for wil nen, Without refirence to tueir wealth or Byerty 
and the history of the states shows in both parole punishments 
and other punishments thet the great majority of prisoners who 
come before the courts are of the huabler classes anda usually 
poor. ‘The poor, aS a matter of fact, will derive the largest 


12 


benefits from this law; ard, ss to you have the 
judgment and honor and integrity of to dispense... 
justics: and mercy..."(¢emphasis suppliet. Yonge. #eCe, De 077, 
O18 LCONS.e, Ld [ESSe}, 


The House passed t.¢ O412 which then Lu to conference. in 
| 
couference, tue Lili was rewritten to «ac tue senate version in 
revisea form (Hh, 86rte NO. LTO, CoLg. xe DD. cosh, oo7L, olst 
Clive, 24 5eS%.}, The lampage of the cill es rewritten by tre 
couferecs became tie J uroie .ct of 1910 (4 
CESe, SE tate 
yné lesisiatvive uistory of tue ivaic a = OWS thet at so time 
was ahy discussion uela conce:nizg the rignt of a prisoner to have 
| 
legsai counsel at & nhearine on revoeetion of Sis parole. iowever, 
tue selate OL41 as orininecly Ltroduccs speciriecid] referrec in 
| 
section 1 of Se. 4457 (Song. Bale, De CEL, CLE: ere Ka SOSSe; 
t. « hearing before the verole board vélore parole ras eranctec, 
bnline the present system of onl, one parole board tor ell vecerel 
prisons, bovh tre ..ouse and sénute bills co. templated one parole 
board for Bach of tic ther existing three sederal orisous. 50th bills 
contemplatec careful investisation by exch of tie taree parole 
boarus on ut indi funl cose by Case basis to 
released o:. sarole; enu each bili specifical y 
provided that a warrent for arrest : lation of jarole eOulu not 
ve issuen excest ob reliable i:.formation of violation aia tuat parole 


woule not be revoxed witnout sood cause ii caci. inuivicusi cuse 


| 
(CORE. 16 Ppe SEE, SES, OCLTL COhe., Ed SeSS.3 2, RE te 25. 1541, 


GLSt CoLGe, 2d SoBB.j. 


wuen the bili was rewritve: in confercvacs, tae dancuage now in 
oaks: 


tue present lo U.o.c. 207 was first incorporctvea in ‘section o of 


13 
the conference version. whet language specified « certein procedure, 


as fo.ilows: 
such next meetin, cf the board of psrcis nela 4 t such 
SOE. erter tie issuing of a warrant for the retaking of any 
prisoner, séic board of parole shail be notifiec 

thereof, enc if seia urisoner chali have been returned to said 
prison, “se ae be given &k Opportunity to a@vpeur defore 
said boca rd ol parole, aud tnx€ said board a ree then or et any 
tine in its Bbc eet ion revoxe the oruer ena terainate such 
parole or moairy the terms ana conditions unereot. ss." (ii, Rept. 
ho. L7CL, Glst Cong., a cess.) 
AS stated, the Louse anc jenate bilis both contemplated ther 


perole woula be revoxed onay upor reiiabic informution such us that 


showings that the paroi.e aud "lapsed into criminal ways” (cone. 


RECs, Pe S25, voth vong., 2d sesSS.; ane that purole would be origi- 


naily granted only after u carefui investigatio. with a "hearing" 
of the convict before tue board, juerefore, the provision in the 
.¢e wersion wivine whe paroled convict "en opportunity to 
before tug board berore revocetion of nis varoie after his 
Clearis ‘is. xeeping wlth tre lesisietiv. 
systen, anc cleerly meant tuet parole was not 
or ciscriminatoriiy revoikea. 
iv3cC for tne Jisirict of Columbia was copied 
from the 1510 receral Parole .ct. Puoe 1640 vedsral act emendcd 
the i910 weaeral act ana the Ilva? :arole act for tae »istrict or 
volusbie specificediy granting vwne rient to cou: 1 at cJistrict of 
Couumbia sarole revocation heari:gs {because of this Vourt's dscisim 
in the Fleming Case, Supra; coyled the 194U jederel parole act 
enendments. 
The 1946 codification of the vederal criminei code sinply 
reenacted t:.6 vrevieousiy cxisticy statutes witn clarifying language 


itive lew and was not intended to change existing 
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substantive law. 

consequently, the original lengucge of tne federal berole set 
of 191U gusrenteeing « Federal prisoner "an opportunity to ap ear” 
et a revocution hearing has been continusa without chance into the 
curre.tly effecvive statutes gove. nin, revoeetios hebrings (18 U.S.C. 
4207, and the originsel congressionel invent hot te cheerininete among 
gederal prisoners because of treir dirterest coononde stetus fas 
coi..tinue. to date ,ithout chanwe (see, ct of june 28, ivéu, ©, 
ofS, TET. VOnge, Sa 54 State. O94; =. KEpt No} 1605, Jot 

5O@8Se3 .¢ Bept. Lo. Ll¥do4e, 
GUTH UGi.sle, 
LO. Sul, GOTH Longe, LEt ue85., 


Ga 74: Cot: Con 
Te, “9 OObts COURe, 


S€SSe, b2 Ste 3) te ROPLe HOw SUG, Git Cons., lst re8s.; 
| 


pe Repte Lae Lucu, LUtL Vouge, St »eSS.) 


f 


This court is thererore obviously correct 


r qed A _-e m aa Swen s A 5 psy 
& prisoner is ontitled to counsel at «u revocution 


levisl.tive history couciusively suows tho. pevocution oi 


was to ve decided only of u cuse by case basis on good cause after 
| 


giving, the paroled prisoner an opportunity to state his case against 


revocation of parole. 
‘owever, the lovislative 5 Sam SLOWS that toere is abso- 
! 


S #lesilicg| Case, supra, 
i 
Scat counsel heed be as: ignece *...becuuse Lhe reyuirenent 
i} 
| 
ouaéle’ Juadse vrettymen's dGictul in the 
—— 


Pieming, case was mace without eny reference to tne legisiative 
Set ea 
nistory of parole ievisletion and tas resusi of his Lictun violates 
——— 
tue congressicuel inten: as shown by the L-gisletive) cistory. jhe 
| 


intent of cCong:ess was to trest ail crisoners, rich pr poor, in tiie 


’ 


BES) 

Same way. oO wake the rignt to counsel cepena uson the inaividuel 
ecozromic stetus of exen prison:r obviously violutes tne congres- 
Sioral invent, which nas continusc unchenged to the sresunt tine. 
gn the basis of tice Llesistative uistory;, tae vougressional intent 
ust be construed to cexan tat, if one prisoner is entitiea to 
degcal counsel at &! parcle revoeution hearic. undsr tae parole 
Stotutes, ven ull vrisolers are aititica to legel cou.sed st Buch 

Without regurcd to wielr etonom.e Stutus, und therefore 


be eppointe. Por indisent urisorzers if they desire 


cals conelusion that tie legisletive iistor, of the parole 
Statutes snows that counsel must be uppointed for indisent prigor- 
reuesved, is consistent with una is bused upon whe seme 
gucieial vhiloso.ny oy whien this Tourt hele that indi: ext juveniles 
must have counsel appointed to represent them in yroceedizgs under 
wane Juvenile Court ..ct having, the same purpose as tae parole 


Statutes, i.e., social reformation of tue particuiar individual 


Shioutoxon District of Columbia, 9> U,s.appeD.cu. 371, 236 
ene ean ee parc ie Silat} a ? 


Pe Za 666 (1i9st)}, 
It is therefore respectfuliy sutmitted that, on the basis or 
the Legislative history of the perole statutes cnd of the d ecisions 


or this vourt, the appellant nas the statutory right to heve counsel 


i:.tea to represent hin at a revocstion nearing under 18 U.s.c, 
207, ani tnat failure of appellees to make such apsointzent igs a 
clear viclstion of the stututor, rights of eppellant. 
in this connection, tne vovernuent tas conutendea thar the dony 
udultistravive practice ana pressure of vusiness recuires Liformal- 


ity 1: revocation proceedings. such a contention is not in conform 
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ity with the original Congressional intent. the congress ciearly 
intended careful investigatio. of cach prisoner on the tasis of tue 
particular facts of each cace by u boara oF experts. In 1slo, there 
Only avout o,i. te sederal urisoners, uo 
boerds (::. Hést. iG. Ii, vist Cong. id 
one perole board for ail »ccuerel prisous, wiier held in ore year about 
dz,Lue revocsiion néearings she issuca about 2, beu wip isuse WErTrants 
(U.S. Ox rel, Buono Ve. Lenton, Se7 v. La O58 (5 

yhe currentiy effeetive reguiations of 
snow thet parole Shall be revoxed oxty upe:. 
or vie particulier racts. the re -ulaervions stat 


“Parois may be revoced Oly Oy Loe .oard of »aeroic when continuation 
of tne perole svatus outside of tne prison is considered to be 
incompatible with the pudlic welfare. {fue most frejuent causes for 
revocation are Yound in tue violation of a generel or special 
condition imposed by te woara on the orisoner 2 t the tims of 
relvase, or & commissio. of a new crise. seach case and eseh charce 


wy +s 


wili be considered on its own merits. (26 OFR, Part 2, see. 2.52, 
The arvunment on Ov.mei? of the vovermunt that 


Yeyuirca an: necessary simpiy Aub that vressir * busiiuesr is causing 


§ the ap eliccs to aisrevarad tueir own resulevions ate intent of congress, 


as this Court nas indicated in its edmonition to tic U, poard of 
Parole in xeed v. butterworti, 
1755 (ivcl). The gross growth cf causes since 191 


ge 


poard of parole, insteau of inuicatin:: dezai 
the prisoner is not re.uired, stronudy sun 
Becessery vo bring out the correct facts is. 
eressiozal invent of treating eaca prisoner 


2 & 


case will be 5 Porine. by tue Board. 
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Ze The right ot a manda atorily relessea vederali prisoner to 
posta teens ae een : — 
sowed counsel av a “yeVotau Vion beer iue bees dd BY = Wy Se ee ee as 
Qerivec o mot oO onty Tron Statutory requirenents, but ST 50 mi reguire- 
Gents of tie U. Go. ~Soustitution so hy Test ive sCLoi. Of or ae Tiaene 


is Tilerel. 
This court, is ovlter dicte in the leadins; cages 
fate, Suyrs, and ,oore Ve Reise, SUpre, Hus statou Caer 
prisoner to counsel atu revocetion. hearii,, woes wot Livoive coxnstiege 
tutional rigsits, so tuar counsel used nol be assignee, vecuuse the 
of the vrisoner, being given es o matter of legislative 
Gerive soleiy 
gubsittea that tue obiter dicta In these 
two cuses is @ nEOUS amd that e comndertorily reies ‘risoner doses 
have risnts grantvea to aim by stat yhiehk can: only tasén sway 
from unis: by p murcs COouplying wita tie reguireuents of the due 
process of lay provision of tus iifth a~menanene ana of rivit to 
counsel of tae Sixth .menduent of the U. S. Coustiturtion. 
emphasizec tie. mandstorily rcieasec prisoner is not in 
the same stutus as & yaroleu convich witu reslect to nis liberty. 
in the cuse of « garoled convict, a prisoner way ve puroled after 
he has served one-tiiird of nis prison sentence aud such yarole is 
grented in tue sole discretion of the L, o, Board of parole 


(18 U.s.c. 4205), “mh the contrary, in the cease of a manuatorily 


2 


releasea prisoner, waca tie prisoner ues served Lis »rison sentence 
time oxf % “ao lors tLe svatute re.uires thet the 
o¢ release. (16 U..0,. 104) anc therefore tre 


Board of j;arole ads no discretion whatsoever with respect to 


prisoner's release (cf., Story Ve Rives, 66 App.D.C. S25, 97 


182 (193t}}. 


phe statute maxes clear that it is oniy after reiease thar e 
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mandatorily reieased prisoner is to be treated eas thous. he were 
released o:: parole (16 U.U.U. a4i04;- Before 
enecten, it is obvious tout the prisoue:, 

witu tine off for govuu deneviour, coud sov 


reimprisonsa for 


© 


Q 
ew Se 2 


to cOmupiecve unis origiuul servence. Le COouLe 
BNOtLer Crinc ulon couviction in accordauuce gustivutional 


TOE. .ULPEGEL US. 


The act of Be 29, Loco (lo U, co, $104), Cited oreviousiy, 


mogdificd tucnmoudisereviouary Genacetory releases statute to tne extent 


Ov proviuing thet a menkiatoriay reieased orlsoner Gould be anus to 


COlps~ece OLSOTi~.Gos wAaXiTn prssolu sesvence ii 1 were made to 
€ & 
| 


appear viet ue ced “iapsed into crininal ways" or led violated his 


1 hinself as « 


sociail, reforici inuiviauses shoule., dhe a.isicvive nistory of the 


conditious oF rese@ase sco t..u% lie wus not conuductiii, 


ty 5 Veter 
ehae & Paroswgu 


bsrore tue parole wOusu ce revodeu (SEG, ~ Lesisletive 


orisoier bag 


histor, abcve}, A fortiori, a uanaatoriLy released | 
s | 


the constitutional ragit to reman av liberty unless it is ostab- 
dis.c.ed by due process of Lew that 
maxdwi origi:ai prison sentescr, huse Torecing oj ile cator.ly 
eleasex prisoner up heve id i Gituo |.risou senience 
ne tas beelL reeasec bécuuse OF tuncatory svacutory 
reyuircuents is ua deprivation of wae Liberty of tne) orisoner, woich 
Cano’ be GoLe wituout compiisnce with coustitutiones orscedures. 


The Ciaracter of « iegul proceeding as ¢ ituer civil or crininal 


is largely determined by thre legai consequences of 


“LG Suse Operative facts aa, resuit iu eituer a 
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criminsi ucticnu, depending ujon the Legal perez 2S SOULE to be 
imposed upon t:é iiudividusi on tue busis of tee operative facts. 
accordingly, « proceecing is " iv resuits in a punishnent 
pOverzient of fine, inmprisoiment, or death 
& suite JUTISe, Criiil ; Ce & w)e Since tic revoca- 
tion proceedin: can resuit i. Lurther imprisomient of a mancetorily 
priso.er, suc. proceeding, with respect to the mandatorily 
distinguisned from & parorec urisoner, is e 
erinizel proceediigs [un otuer words, a peroied prisoner, havin:- 
Served oily don of sis original senvener 
rélexssa i: 
yet accumilatea any Stututor, riyoats. .cwever, a mandatorisy 
rel 1 prisoner is releusea veceuse Le nas eccunulated statutory 


rights whic: therefore cannot be taxel away fron him without com- 


riewes oY inuividuais. it is elexentary that 


"naturel" rigiuts, ever if -ranted 


sLutive »race, cam be taken away from 


ae possessor of such rights only ve iesuliy proper action (50 an. 
eUris., Statutes, sec. ov; cf., £5 an. Juris., Francuises, sec. 2). 


Tuerefore, because & revocation proceeding under li ivsc 


e (eve 


4207 is a crimineul procsealing ia the cuse of « mandatorily released 


prisouscr, He Cunnot be dsprived of ois statutory rivnt tocontinue at 


diberty without so nearins et wien he is afrorced an Opportunity to 


have legel counsel, inciuding appoi:ted counsel, as required by tne 


Sixth smendment of the U. S. constitution {johnson v. Lerbst, 304 


455 (1956), whicu definitively fixea the right to counsel 


under the Sixth .nendment; ef, oltzofr, Right to counsel under 


the Sixth amenament, ci } 


— 


Purther, 
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U, Law 


he lihert; of 


fron hin only 


3} ~—s 
or wS LNG 


5+ 


warmer 
WD ee 


6ywal protection of tne Fecerel law. 


adtnoug, A 


Ciause of the 


govermne:t, 


the VOL STITT. Sc@us Ciear 


CLEUSL 
Upon State a 
Wilen Rerad; 


preventing 


Colusnbie sre 


(Jamilton jetional Jans. ve. Jistrict 


.ourteenth 


nevervaeless 


Ptes. wut Wee 


BDOU LE 


PLEVLILSLy Er:istisy 


een Al ap ering patayn +s 
60 GisCTamiLatory, uocttion 


LCRELaL GYOVETLGENT bo emp 


e 


cun be 
nis duc process 


5S. vonustitution, 


sae aS 


izsns 


pl€,unekt Recesss 
| 
' 


POwEDUs CLVineL bugii be a 


| 
y tle .eaeral sovern- 


Gudy due proc:ss 


BN 1 fe opeet) trie 
aS de- UnOOCKSSLU UNS 


| 
thererore nela tuat citizais OL) tae 


vuves protection under 


or columbia, ox 


2 6u eral daw 


| LeweAPP-U.C, 
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624 at oS (1049); cert. denied, S5< U.S, S71). 
cust be concluded that every fecersl citizen--includ- 
isoner--is afforaed e ual protection under the 
Federul dew by Operation or tue requirenent of uue proe.ss of law 
under ths -»ifth anuerunent. 

This court hes stated that soue, but not ell, prisoners ere 

eoresées.tcc by Legel counsel ut + revocetion hearing, 

prisosers 6cunouiculds uble to employ couisei (Fleming 


SULTE; 200Te Ve neid, supraj.e However, as previously 
enohasizec in tals bricf, tis Court “us clearly established that a 
prisoticr dces have tne rignt vo counsel at @ revocetion nearing, 
whieu is & right taut ugpyel.ces now coLdece. it is respectfully 

is arvitrury and disa@ininatory in violetvia. of the 
egual protection of lew inclugaes within the regulrenent of due 
grocess of law unucr the 2ifth »menduent to make tne right to counsel 
or amy indivicusl vederul prisoner at a revocation hearing dependent 

upor his ability to employ legal counsel. 
ussuue, arguendo, thet a state parole system made the 

right to legal coumsel at a siete parole revocation proceeciig 
desende:t upon the ; ilit; of o prisonar to employ counsel, 
it seens cleur from recent important dscisions of Ue DO. SUprene 
Court twat such a adisemininatory basis for ailcwing the exercise of 
an adaitted ricnt, even if granted ss & matter of le:islative 
erece, is a deniei of eyuel protection of the law (Griffin v. 
Jllinois, 351 U.s, 2 (1906)--deniai of a transcript of trial to 


an indigent prisoner violetes soti due process end equal protection 


provisions of tue Ut, S. vor.stitution; ymiti v. Bennett, Sed us, 


708 (1961)--uwexing evailability of atate habeas corpus proceeding 
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dependent om vaysient of a riding fee denies ecuel 
dew uncer the U. Oo. Constitution). 
fortiori, tue ~eCeréi FOVETLACLL, acting 


ShOuda Deo Ga@lysary in observiny, cousvitue 
i 


resvecpilusiy submitted 
UO SGead COULSEL ati 2 revocie 
tio hearing cependent uy Wwuetier ne cen enploy 


Genie. oF Gund provecvicon of tne youerai lew ior 


Ccitizezs and is therefore « aGQenica oF auc vrocess 


by tac ,ifth Ameriment of the L, ... 


¥ 
toriszy resecaseun  -risoner is entiviea 


LY Uewels 4007. 


Pores. Yeaesous, iv is respecurully submitted tusr the 
| 


reueariny, OL ve revoce tion u6ering with 
wtilas Of the avpedluntis statutory ana 


ft COUNSYa « Such w& reyocution “wearing, 
| 
i} 


. yw ee eee ca le" "eee He fe 4 4 a = lw y 
Gh. tuerevore suc: rece: by DY 6S Glu ure ULE admittedly 


| 7 : 
WAPYlOe GS & LTeSus& of wick a@ppetlent as Geen imprisoned 
taen LY woutes. | 


oe Secause tu6 Subse.ucnt ofivrs for reuearing did Dov cure tne 
ae ifieeaiity or appellant's re revocation Heariue, the zeir 


Gmiuistravio. ‘or justice requires tie imiediate reiease o. Or appellent. 


Tue appealees Lave aumittec, as previously esol wazizec, thet tne 
&ppOslunt's revocario. Lucering was illevel (Ketone, | sétendantns 
* : i 
B.SHOTaLUun ClCe, SUITE). Yue avpsiiees nave continuce to aeny 
ApvesselLv's Tight to counsel when is an establisasu right, as argued 


in tis briel. .ccordi:, iy, the mtire tine of evpel 


dent's reimprison- 


ment from the dute of iis arrest Ol We reh ou, le eye date, is 


Lisesei ane tue appeiiant aes tnereby deen uerced. 
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ag tails court 28s said in another ceusc, the damage cone Cannot 
be undone (Glenn v. reed, 110 U.s.ADp.I.C. 85, 269 f. od 462 (1961)) 
so that the only cemecy is inneaiete release of the appellant from 


prison. ihe eppellees can, upon eappéelianc's release, rearrest nin if 


they ucve « reasonuble basis at that tine to do so, anu they Can 


properiy imprison him it if is establishea at a proper anu Legal 
hearin: wita appointed counsel auc volunter; witnesses o: dehalf 

of appellant thet ae cic in fact violate tue couditions of his manda- 
tory release. If he should be released, rearrested, anc reinprisoned, 
the: the dete for computing the tine to ce served in com letion of 
apoellent's original maximun prison sentence glouid be the date of 


bis arrest, ise, March Sv, 1960. 


Respectfully suomitted, 


— 


JORD i, Lacyey 
80S Yllls BHuilding 
Washington 6, b.c. 


Attorney for appeilant 
(assigned by this Court) 


certificate of service 


The undersigned hereby certifies that he served « copy of the 
foregoing docunent 6; personally delivering a copy thereof to the 
office of Harold H. creene, counsel for appellees, et the civil 
Rights pivision, U. S, Department of Justice, \jashirgton, 5.c., on 
May 1, 1962. 


Jonn &, Macyey 
Attorney for appellant 
(assigned by this court) 


Compdeint for s6C4uravory CUGgss.EnF anu 


Cae 


haundatory Injunction, wilied } 


yerendantst otic: f weary 
Lt rnative tion to 


yelendatst Gvabsic..v Of Ueterial Jacts as to 
“Sten Qhere Is Mo Cenuine issue, pumuant to 
Que O{i), ciaed Gudy ou, 1904 

amenduent vo complaint, site. jeceutcr os, Lsoi 

plaintirfts cross potion for .Utbery | Genes, 
wiled Secember ov, Loul 


it of Pisintirr, ised jecenber 


swatenent of Liaterdiaa Yacts as ie) 
whieh Poere LS ho Ugiulie issue Pursuant 


socal ule 9(h}, Fiied ybecemver ov, igel 


order of Court Granting setencents' potion auea 


Denying tlalstirfts 2. Lo: siied January “ca, 


}Otice of appeai, 


Ve 
seoree J, Reed, -Cnairusr, 
United States Sosra of juroies, 


eu ale 


Comes uow SreRk GC, xotere before tais court se deine 


ration that bis "hearing" before the United (trtcs Yoera oF reroles 


was invaiia, anu ror a manda vory injuncrvio: orasrig His release. 
franck G, \oterag was sentenced to vrison vy a uy a states 
Court in 1955 ivebr.) in Los «meeles, California. zi 1909 (aren 20) 
he was reieused on Conditionel Release {(< form of 
arrestea is. Loo (March SO} a8 
the United staves . en tier; joevenworti, s8iSa8._. The 
rearokes selec & "Rearioaet on the vioretion ou or sxbout 
1SéU and revoxea ssid conditional gtieeae ot 


rosimteiy forty-five to sixty aays later, 


Motere aid not neve counsel, Ror was he 


ra 
4 


diformec: of unis rigct to counsed Sy the boar o 
LE tus Yuit ib 5 | rict of cole 
umbia Circuit, J uc.68 Ldgerton, iretvivyuan and sazeios: presiding, 
Case 10. 1607), i.erbert Glenn vs. George heed, Chaimman, United 
of -aroles, et aie, ruleu taat tue vistrict gourt 


pas 
for tae sistrict of Codumbie usd erred and reversec tue lower 
court's uccision enuu ordered Glenn released; yoore Vv. Reed, LOU U.S. 
APPe 3. 0. S70, DY, E40 Feo 2a ode, 650; Flecing vs. Tate, 61 U.S. 
u.e0. SOD, ZO%, Lod #2 2d SHE, 4S. 
wherefore, the case of srank G. sotera, deine iuexrtvicai wita 
-s cited avove, he, srank G, obere, ders tris court to 
tne Unitea .tetes Board of | eroles i:nvelid, 
jujunmetion orverin;, uis release. 


/3/ 
wrauKr Ge nOvera 


rs 
Oe. 7759S 
Ynitead states penitentiary 
Le: venworth, -anses 
sovera, Of lawful ave enu & citizen of the  .Lited 
jul, sworn, “yo. bis cath deosses end says that his 


just but by reuso: of coverty is unsabie vo furnish csecubktty 


/S/ ia 
brana Ge noverg 


s3ubseribea wna sworn to before ae this Lov: day of 


Cer 
by the yet of july 7%, 


{Pilea 
suiy 80, 1961) 
URITIO STAT 25 


ITSOERI 
a. 


padintift 


RRATIV, 


George J, 7eea, Chairman 
Usitea States Soura of Puroles, 


Seg See ee 


JOLT ELLELITS 


3 


come now toe defendants by tueir sttorne;, tue emivea betes 
Attorney, aud respectfuiiy move tie court Yor ax 
in their favor 2:. BHYOULds theb ug 
materiel Lact exists as wore  Jarticularly 
of DBD. Bohn, 
and cefendants Gv entirtec to ae judgment 


reéespect- 


on the 


storney ¢ 


" a Sta pre 
WAV ew Yo Wu col. 


United tates ,itor 
or counsel 


Wiled july 2C, 1961) 


D. poan, Percle wificer, & \Tenitertiery, 
Go neruby swear utid arfirn wea yuesday, 
ei: inmate Frank ¢, \Otera,xepister jjunber 


representec o; Sel atla ~evoeeticon 


iL submitted nim a stetcuert whereby re coule iicdi.te yhnevner or 
| 
Lov Le GeSlréu to de represented Sy cOunSel, ana Le refused bo sipn 


this statecent. 


f2/ 
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